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DECLARATION OF CONDOMINIUM
OF
BREAKERS WEST
A Condominium
Sanibel Island, Florida

MADE this 26th day of September , 1974, by Myton W.
Ireland, joined by his wife, Daphne ireland, hereafter called
Developer, for himself, his successors, grantees and assigns,

WHEREIN the Developer makes the following declarations:

1. Purpose. The purpose of this Declaration is to sub-
mit the lands -described in this instrument and improvements on
such lands to the condominium form of ownership and use in the
manner provided by Chapter 711, Florida Statutes hereafter
called The Condominium Act.

A. Name and Address. The name by which this condo-
minium is to be identified is BREAKERS WEST, a condominium, and
its address is Gulf Drive, Sanibel, Florida.

B. The Land. The land owned by Developer, which by
this instrument are hereby submitted to the condominium form
of ownership, are the following described lands lying in Lee
County, Florida, to-wit:

The land described in attached "EXHIBIT A"
which lands are called "the Land.”

2. Definitions. The terms used in this Declaration and
in its exhibits shall have the meanings stated in the Condo-
minium Act and as follows unless the context otherwise requires:

A. Assessment. Assessment means a share of the funds
required for the payment of common expenses which from time to
time is assessed against the unit owner.

B. Apartment. Apartment is snonymous with "unit."

C. Association. Association means Breakers West
Condominium Association, and its successors.

D. Common Elements. Common Elements means the por-
tions of the Condominium property not included in the units,
and which include the tangible personal property required for
the maintenance and operation of the Condominium even though
owned by the Association.

E. Common Expenses. Common Expenses means the ex-
penses for which the unit owner is liable to the Association
and includes:

(1) Expenses of administration; expenses of
maintenance, operation, repair or replacement of the common

elements, and of the portions of the apartments to be main-
tained by the Association.

(2) Expenses declared common expenses by pro-
visions of the Declaration, the bylaws, or by proper resolu-
tion of the Association.

(3) Any valid charge against the condominium
property as a whole.
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F. Common Surplus. Common Surplus means the ex-
cess of all receipts of the Association, including but not
limited to assessments, rents, profits and revenues on account
of the common elements, over the amount of common expenses.

G. Condominium. Condominium means all of the con-
dominium property as a whole when the context so permits, as
well as the condominium property.

H. Condominium Documents. Condominium Documents
means this Declaration together with the following exhibits
which are made a part hereof:

(1) Exhibit "A" Description of the land.

(2) Exhibit "B" Survey and Plot Plan of
the land and buildings.

(3) Exhibit "cC" Bylaws of Breakers West
Condominium Association.

(4) Exhibit "D" Certificate of Surveyor.
I. Condominium Parcel. Condominium Parcel means

a unit together with the undivided share of the common ele-
ments which is appurtenant to the unit.

J. Condominium Property. Condominium Property
means the condominium land, and all improvements thereon and
all easements and rights appurtenant thereto intended for use
in connection with the condominium.

K. Utility Services. Utility Services means as
used in the Condominium Act and as construed with reference
to this condominium, and as used in the Declaration and bylaws
including, but not limited to, electric power, gas, hot and
cold water, heating, refrigeration, air-~conditioning and
garbage and sewage disposal.

3. Development Plan. The condominium is described and
established as follows:

A. Survey. A survey and plot plan of the land
showing the improvements on it is attached as Exhibit "B."

B. Amendment of Plans.

(1) Alteration of Apartment Plans. Developer
reserves the right to change the interior design and arrange-
ment of all units, and to alter the boundaries between the
units, as long as Developer owns the units so altered. No
such change shall increase the number of apartments nor alter
the boundaries of the common elements without amendment of
this Declaration with approval of the Association, apartment
owners and owners of mortgages in the manner elsewhere provided.
If the Developer shall make any changes in units so authorized,
such changes shall be reflected by an amendment of this De-
claration. If more than one unit is concerned, the Developer
shall apportion between the units the shares in the common
elements appurtenant to the units concerned.




(a) Amendment of Declaration. An amendment
of this Declaration reflecting such authorized alteration of
apartment plans by Developer need be signed and acknowledged
only by the Developer and need not be approved by the Associa-
tion, apartment owners or lienors or mortgagees of the apart-
ments or of the condominium, whether or not elsewhere required
for an amendment.

D. Easements. Easements are reserved through the
condominium property as may be required for utility services
in order to serve the condominium adequately; provided, how-
ever, such easements through an apartment shall be only ac-
cording to the plans and specifications for the apartment
building, or as the building is constructed, unless approved
in writing by the apartment owner.

E. Improvement - General Description

(1) Apartment Building. The condominium in-
cludes an apartment building consisting of three floors con-
taining eighteen owners' apartments.

(2) Other Improvements. The condominium in-
cludes gardens and landscaping, swimming pool, automobile
parking areas and other facilities locates substantially as
shown upon the plans which are part of the common elements.

F. Apartment Boundaries. Each apartment, which
term as used in this subsection concerning boundaries, shall
include that part of the building containing the apartment
that lies within the boundaries of the apartment, which boun-
daries are as follows:

(1) Upper and Lower Boundaries. The upper
and lower boundaries of the apartment shall be the following
boundaries extended to an interseciton with the perimetrical
bounardies:

(a) Upper Boundary. The horizontal plane
of the lower surfaces of the ceiling slab;

(b) Lower Boundary. The horizontal plane
of the lower surfaces of the floor slab.

(2) Perimetrical Boundaries. The perimetri-
cal boundaries of the apartment shall be the following boun-
daries extended to an intersection with the upper and lower
boundaries:

(a) Exterior Building Walls. The inter-
secting vertical planes adjacent to and which include the ex-
terior of the outside walls of the apartment building bounding
an apartment and fixtures thereon, and when there is attached
to the building a balcony, loggia, terrace, canopy. stairway
or other portion of the building serving only the apartment
being bounded, such boundaries’ shall be the intersecting ver-
tical planes adjacent to and which include all of such struc-
tures and fixtures thereon. In the case of ground floor apart-
ments, such boundaries shall include the terraces serving such

apartments.

(b) Interior Building Walls. The verti-
cal planes of the center line of walls bounding an apartment
extended to intersections with other perimetrical boundaries
with the following exceptions.
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(i) When the walls between apart-
ments are of varying thickness, or about a column or shaft,
the plane of the center line of a bounding wall shall be ex-
tended to an intersection with the connecting bounding plane
without regard to the plane of the center line of an inter-
vening column or shaft.

(ii) When walls of different thick-
ness abut with a flush side so that their center lines do not
intersect, the plane of the center line of the thinner wall
shall be extended into the thicker wall for a distance which
is one-half the thickness of the thinner wall, and the boundary
shall thence run at a right angle to the plane of the center
line of the thicker wall.

G. Common Elements. The common elements include
the land and all other parts of the condominium not within
the apartments.

4. The Apartments. The apartments of the condominium
are described more particularly and the rights and obligations
of their owners established as follows:

A. Apartment Numbers. There are seven apartments
upon each the first and second floors of the apartment build-
ing and four apartments on the third floor, totalling eighteen
apartments. The apartments of the first floor are designated
by the prefix "A", the apartments on the second floor by the
prefix "B" and the apartments on the third floor by the prefix
"C." The apartments will number consecutively from the North
1 through 7 on the first and second floors and 1 through 4 on
the third floor, the ground floor apartment on the North being
Apartment A-1 and the third floor apartment on the South being
c-4.

B. Appurtenances to Apartments. The owner of each
apartment shall own a share and certain interests in the con-
dominium property, which share and interests are appurtenant
to his apartment, including but not limited to, the following
items that are appurtenant to the several apartments as in-
dicated:

(1) Common Elements and Common Surplus. The
undivided share in the land and other common elements and in
the common surplus which are appurtenant to each apartment is
as follows:

i
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An undivided 1/18th share to
each apartment.

(2) Automobile Parking Space. The common
elements include parking areas for automobiles of the apart-
ment owners. Parking areas will not be assigned but will be
available for use pursuant to the regulations of the Associa-
tion, which regulations shall provide that the occupants of
each apartment shall be entitled to parking without charge.
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{(3) Association Membership. The membership
of each apartment owner in the Association and the interest
of each apartment owner in the funds and assets held by the
Association.
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(4) Easements. The Developer, being the fee
simple owner of lands contiguous to the condominium property,
hereby grants a perpetual non-exclusive 5 ft. wide walkway
easement running from the southwesterly corner of the condominium
property as shown on the Survey and Plot Plan annexed hereto as
Exhibit B to the waters of the Gulf of Mexico.

C. TLiability for Common Expenses. Each apartment
owner shall be liable for a proportionate share of the common
expenses, such share being the same as the undivided share in
the common elements appurtenant to his apartment.

5. Maintenance, Alteration and Improvement. Responsi-
bility for the maintenance of the Condominium property, and
restrictions upon its alteration and improvement, shall be
as follows:

A. Agartments.

(L) By the Association. The Association shall
maintain, repair and replace at the Association's expense:

(a) All portions of an apartment, except
interior surfaces, contributing to the support of the apart-
ment building, which portions shall include but not be limited
to the outside walls of the apartment building and all fixtures
on its exterior, boundary walls of apartments, floor and ceiling
slabs, loadbearing columns and loadbearing walls;

(b) All conduits, ducts, plumbing, wiring
and other facilities for the furnishing of utility services
contained within an apartment that are maintained by the
Association; and all such facilities contained within an apart-
ment that service part or parts of all of the condominium other
than the apartment within which contained; and

(c) All incidental damage caused to an
apartment by such work shall be repaired promptly at the ex-
pense of the Association.

(2) By the Apartment Owner. The responsibility
of the apartment owner shall be as follows:

(a) To maintain, repair and replace at
his expense all portions of his apartment except the portions
to be maintained, repaired and replaced by the Association.
Such shall be done without disturbing the rights of other
apartment owners.

(b) Not to paint or otherwise decorate
or change the appearance of any portion of the exterior of
the apartment building.

(c) To promptly report to the Association
any defect or need for repairs for which the Association is
responsible.

(3) Alteration and Improvement. Except as
elsewhere reserved to Developer, nelther an apartment owner
nor the Association shall make any alteration in the portions
of an apartment or apartment puilding that are to be maintained
by the Association, or remove any portion of such, or make any
additions to them, or do anything that would jeopardize the
safety or soundness of the apartment building, or impair any
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easement, without first obtaining approval in writing of
owners of the apartments in which such work is to be done

and the approval of the Board of Directors of the Association.
A copy of the plans for all such work prepared by an architect
licensed to practice in this state shall be filed with the

Association prior to the start of the work.

B. Common Elements.

(L) By the Association. The maintenance and
operation of the common elements shall be the responsibility
of the Association and a common expense.

(2) Alteration and Improvement. After the com-
pletion of the improvements Included in the common elements con-
templated by this Declaration, there shall be no alteration nor
further improvement of common elements without prior approval
in writing by the record owners of all of the apartments; pro-
vided, however, that any alteration or improvement of the common
elements bearing the approval in writing of the record owners
of not less than 75% of the common elements, and which does not
interfere with the rights of any owners without their consent,
may be done if the owners who do not approve are relieved from
the initial cost of such alteration or improvement. The share
of any cost not so assessed shall be assessed to the other apart-
ment owners in the shares that their shares in the common ele-
ments bear to each other. There shall be no change in the
shares and rights of an apartment owner in the common elements
altered or further improved, whether or not the apartment owner
constributes to the cost of such alteration or improvement.

6. Assessments. The making and collection of assessments
against apartment owners for common expenses shall be pursuant
to the Bylaws and subject to the following provisions:

A, Share of Common Expenses. Each apartment owner
shall be liable for a proportionate share of the common expenses,
and shall share in the common surplus, such shares being the same
as the undivided share in the common elements appurtenant to the
apartment owned by him.

B. Interest; Application of Payments. Assessments
and installments on such assessments pald on or before ten days
after the date when due shall not bear interest, but all sums
not paid on or before ten days after the date when due shall
bear interest at the rate of ten percent per annum from the date
when due until paid. All payments upon account shall be first
applied to interest and then to the assessment payment first due.

C. Lien for Assessments. The lien for unpaid assess-
ments shall also secure reasonable attorneys' fees incurred by
the Association incident to collection of such assessment or
enforcement of such lien.

D. Rental Pending Foreclosure. In any foreclosure
of a lien for assessments the owner of the apartment subject to
the lien shall be required to pay a reasonable rental for the
apartment, and the Association shall be entitled to the appoint-
ment of a receiver to collect the same.

7. Association. The operation of the condominium shall
be by an unincorporated association pursuant to the Condominium
Act, which shall be organized and shall fulfill its functions
pursuant to the following provisions:
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A. Name. The name of the Association shall be
Breakers West Condominium Association.

B. Powers. The Association shall have all of the
powers and duties set forth in the Condominium Act, except as
limited by this Declaration and the Bylaws, and all of the
powers and duties reasonably necessary to operate the condominium
as set forth in this Declaration and the Bylaws and as they may
be amended from time to time. Until such time as the Condominium
Association shall be assumed by the unit owners, the Developer
may conduct the administration and management and shall have all
of the powers, authorities and exemptions herein granted to the
Association. So long as the Developer shall own one or more
units in the common developmental scheme known as Breakers West,
the Developer shall have the right to elect or appoint a majority
of the board of administration.

C. Members.

(L) oQualifications. The members of the Association
shall consist of all of the record owners of apartments in the
cofidominium; and after termination of the condominium shall con-
sist of those who are members at the time of such termination and

their successors and assigns.

(2) Change of Membership. After receiving approval
of the Association, required by the Declaration of Condominiumn,
change of membership in the Association shall be established by
recording in the public records of Lee County, Florida, a deed’
or other instrument establishing a record title to an apartment
in the condominium and the delivery to the Association of a
certified copy of such instrument. The owner designated by such
instrument becomes a member of the Association and the membership
of the prior owner is terminated.

(3) Voting Rights. There shall be one vote for
each apartment, irrespective of the number of owners of an apart-
ment.

(4) Designation of Voting Representative. If
an apartment is owned by one person his right to vote shall be
established by the record title to his apartment. If an apartment
is owned by more than one person, or is under lease, the person
entitled to cast the vote for the apartment shall be designated
by a certificate signed by all of the record owners of an apart-
ment and filed with the secretary of the Association. If an
apartment is owned by a corporation, the person entitled to cast
the vote for the apartment shall be designated by a certificate
signed by the president or vice-president and attested by the
secretary or assistant-secretary of the corporation and filed
with the secretary of the Association. Such certificates shall
be valid until revoked or until superseded by a subsequent cer-
tificate or until a change in the ownership of the apartment
concerned. A certificate designating the person entitled to
cast the vote of an apartment may be revoked by any owner of
an apartment. If such a certificate is not on file, the vote
of such owner shall not be considered in determining the re-
quirement for a quorum for any other purpose.

‘ D. Board of Directors. The affairs of the Associa-
tion shall be conducted by a board consisting of the number of
directors determined by the Bylaws, but not less than three
directors, and in the absence of such determination shall con-
sist of five directors. Directors shall be designated in the
manner provided in the Bylaws.
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E. Indemnification. Every director and every officer
of the Association shall be indemnified by the Association
against all expenses, and liabilities, including counsel fees,
reasonably incurred by or imposed upon him in connection with
any proceeding or any settlement of any proceeding to which he
may be a party or in which he may become involved by reason of
his being or having been a director or officer of the Association,
whether or not he is a director or officer at the time such ex-
penses are incurred, except when the director or officer is ad-
judged guilty of willful misfeasance or malfeasance in the per-
Formance of his duties; provided that in the vent of a settlement
the indemnification shall apply only when the Board of Directors
approved such settlement and reimbursement as being for the best
interests of the Association. The foregoing right of indemnifi-
cation shall be in addition and not exclusive of all other rights
£o which such Director or officer may be entitled.

F. Bylaws. The operation of the condominium shall be
governed by the Bylaws attached hereto as EXHIBIT C and as may
hereafter be amended.

G. Agent to Receive Service of Process. The following
person, who is a resident of the State of Florida, is designated
as agent to receive service of process upon the Association:

Name: Myton W. Ireland
Address: Gulf Drive, Sanibel, Florida

8. Insurance. The insurance other than title insurance
that shall be carried upon the condominium property and the pro-
perty of the apartment owners shall be governed by the following
provisions:

A. Authority to Purchase; Named Insured. All insur-
ance policies upon the condominium property shall be purchased
by the Association, or by the Developer in the event the Associa-
tion shall not have been activated. Provision shall be made for
the issuance of mortgagee endorsements and memoranda of insurance
to the mortgagees of apartment owners. Such policies and their
endorsements shall be deposited with the Insurance Trustee.
Apartment owners may obtain coverage at their own expense upon
their personal property and for their personal liability and
living expenses.

B. Coverage.

(1) Casualty. All buildings and improvments
upon the land shall be Thsured in an amount equal to the maximum
insurable replacement value, excluding foundation and excavation
costs, and all personal property included in the common elements
shall be insured for its value, all as determined annually by
the Board of Directors of the Association. Such coverage shall
afford protection against:

(a) Loss or Damage by fire and other hazards
covered by a standard extended coverage endorsement, and

(b) Such Other Risks as from time to time
shall be customarily covered wxth respect to bulldings similar
in construction, location and use as the buildings on the land,
including but not limited to vandalism and malicious mischief.
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(2) Public Liability. In such amounts and with
such coverage as shall be required by the Board of Directors of
the Association, including but not limited to hired automobile
and non-owned automobile coverages, and with cross-liability
endorsement to cover liabilities of the apartment owners as a
gorup to an apartment owner.

(3) Workmen;s Compensation policy to meet the
requirements of law.

(4) Other Insurance. Such other insurance as
the Board of Directors of the Association shall determine from
time to time to be desirable.

C. Premiums. Premiums upon insurance policies pur-
chased by the Association shall be paid by the Association as
a common expense.

D. Insurance Trustee; Share of Proceeds. All insur-
ance policies purchased by the Association shall be for the bene-
fit of the Association and the apartment owners and their mort-
gagees as their interests may appear, and shall provide that all
proceeds covering property losses shall be paid to the Barnett
Bank of Fort Myers, N.A.

(1) Common Elements. Proceeds on account of
damage to common elements, an undivided share for each apart-
ment owner, and such share being the same as the undivided share
in the common elements appurtenant to his apartment.

(2) Apartments. Proceeds on account of damage
to apartments shall be held in the following undivided shares:

(a) When the Building is to be Restored
for the owners of damaged apartments in proportion to the cost
of repairing the damage suffered by each apartment owner, which
cost shall be determined by the Association.

(b) When the Building is not to be Restored
an undivided share for each apartment owner, such share being
the same as the undivided share in the common elements appurten-
ant to his apartment.

(3) Mortgagees. In the event a mortgagee en-
dorsement has been issued as to an apartment, the share of the
apartment owner shall be held in trust for the mortgagee and
the apartment owner as their interests may appear; provided
however, that no mortgagee shall have any right to determine
or participate in the determination as to whether or not any
damaged property shall be reconstructed or repaired and no
mortgagee shall have any right to apply or have applied to the
reduction of a mortgage debt any insurance proceeds except dis-
tributions of such proceeds made to the apartment owner and

mortgagee pursuant to the provisions of this Declaration,

E. Distribution of Proceeds. Proceeds of insurance
policies received by the Insurance Trustee shall be distributed
to or for the benefit of the beneficial owners in the following
manner:

(1) Expense of the Trust. All expenses of the
Insurance Trustee shall be paid first or provision made foxr
such payment.
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(2) Reconstruction or Repair. If the damage
for which the proceeds are paid is to be repaired or recon-
structed, the remaining proceeds shall be paid to defray the
cost of such as elsewhere provided. Any proceeds remaining
after defraying such costs shall be distributed to the bene-
ficial owners, remittances to apartment owners and their mort-
gagees being pavable jointly to them. This is a covenant for
the benefit of any mortgagee of an apartment and may be en-
forced by such mortgagee.

(3) Failure to Reconstruct or Repair. If it
is determined in the manner elsewhere provided that the damage
for which proceeds ares paid shall not be reconstructed or re-
paired, the remaining proceeds shall be distributed to the
beneficial owners, remittances to apartment owners and their
mortgagees being payable jointly to them. This is a covenant
for the benefit of any mortgagee of an apartment and may be
enforced by such mortgagee.

(4) Certificate. In making distribution to
apartment owners and their mortgagees, the Insurance Trustee
may rely upon a certificate of the Association made by its
president and secretary as to the names of the apartment owners
and their respective shares of the distribution.

F. Association as Agent. The Association is ir-
revocable appointed agent for each apartment owner and for
each owner of a mortgage or other lien upon an apartment and
for each owner of any other interest in the condominium pro-
perty to adjust all claims arising under insurance policies
purchased by the Association and to execute and deliver re-
leases upon the payment of claims.

9. Reconstruction or Repair After Casualty. If any
part of the condominium property shall be damaged by casualty,
whether or not it shall be reconstructed or repaired shall be
determined in the following manner:

A. Common Element. If the damaged improvement is
a common element, the damaged property shall be reconstructed
or repaired, unless it is determined in the manner elsewhere
provided that the condominium shall be terminated.

B. Apartment Building.

(1) Lesser Damage. If the damaged improve-
ment is the apartment building, and if apartments to which
50% of the common elements are appurtenant are found by the
Board of Directors of the Association to be tenantable, the
damaged property shall be reconstructed or repaired unless
within 60 days after the casualty it is determined by agree-
ment in the manner elsewhere provided that the condominium
is to be terminated.

(2) Major Damage. If the damaged improvement
is the apartment building, and if apartments to which more
than 50% of the common elements are appurtenant are found by
the Board of Directors to be not tenantable, then the damaged
property will not be reconstructed or repaired and the condo-
minium will be terminated without agreement as elsewhere pro-
vided, unless within 60 days after the casualty the owners
of 75% of the common elements agree in writing to such re-
construction or repair.
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(3) Certificate. The Insurance Trustee may
rely upon a certificate of the Association made by its presi-
dent and secretary to determine whether or not the damaged
property is to be reconstructed or repaired.

C. Plans and Specifications. Any reconstruction
or repair must be substantially in accordance with the plans
and specifications for the original building, portions of
which are attached as exhibits; or if not then according to
plans and specifications approved by the Board of Directors
of the Association, and if the damaged property is the apart-
ment building, by the owners of not less than 75% of the
common elements, including the owners of all damaged apartments,
which approval shall not be unreasonably withheld.

D. Responsibility. If the damage is only to those
parts of one apartment for which the responsibility of main-
tenance and repair is that of the apartment owner, then the
apartment owner shall be responsible for reconstruction and
repair after casualty. In all other instances the responsi-
bility of reconstruction and repair after casualty shall be
that of the Association.

E. Estimates of Costs. Immediately after a deter-
mination is made to rebuild or repair damage to property for
which the Association shall obtain reliable and detailed esti-
mates of the cost to rebuild or repair.

F. Assessments. If the proceeds of insurance are
not sufficient to defray the estimated costs of reconstruction
and repair by the Association, or if at any time during recon-
struction and repair, or upon completion of reconstruction and
repair, the funds for the payment of the costs of reconstruction
and repair are insufficient, assessments shall be made against
the apartment owners who own the damaged apartments, and
against all apartment owners in case of damage to common
elements, in sufficient amounts to provide funds for the pay-
ment of such cost. Such assessments against apartment owners
for damage to apartments shall be in proportion to the cost
of reconstruction and repair of their respective apartments.
Such assessments on account of damage to common elements shall
be in proportion to the owner's share in the common elements.

G. Construction Funds. The funds for payment of
costs of reconstruction and repair after casualty, which
shall consist of proceeds of insurance held by the Insurance
Trustee and funds collected by the Association from assess=
ments against apartment owners shall be disbursed in payment
of such costs in the following manner:

(1) Association. If the total of assessments
made by the Association 1in order to provide funds for payment
of costs of reconstruction and repair that is the responsi-
bility of the Association is more than $5,000.00, then the
sums paid upon such assessments shall be deposited by the
Association with the Insurance Trustee. In all other cases
the Association shall hold the sums paid upon such assessments
and disburse them in payment of the costs of reconstruction
and repair.

(2) Insurance Trustee. The proceeds of in-
surance collected on account of a casualty, and the sums de-
posited with the Insurance Trustee by the Assoaciation from
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collections of assessments against apartment owners on account
of such casualty shall constitute a construction fund which
shall be disbursed in payment of the costs of reconstruction
and repair in the following manner and order:

(a) Association-Lesser Damage. If the
amount of the estimated costs of reconstruction and repair
that is the responsibility of the Association is less than
$5,000.00, then the construction fund shall be disbursed in
payment of such costs upon the order of the Association; pro-
vided, however, that upon request to the Insurance Trustee
by a mortgagee that is a beneficiary of an insurance policy
the proceeds of which are included in the construction fund,
such fund shall be disbursed in the manner provided for the
reconstruction and repair of major damage.

(b) Association-Major Damage. If the
amount of the estimated costs of reconstruction and repair
that is the responsibility of the Association is more than
$5,000.00, then the construction fund shall be disbursed in
payment of such costs in the manner required by the Board of
Directors for the Association and upon approval of an architect
qualified to practice in Florida and employed by the Association
to supervise the work-

(c) Apartment Owner. The portion of in-
surance proceeds representing damage for which the responsi-
bility of reconstruction and repair lies with an apartment
owner shall be paid by the Insurance Trustee to the apartment
owner, or if there is a mortgagee endorsement as to the apart-
ment, then to the apartment owner and the mortgagee jointly,
who may use such proceeds as they may be advised.

(d) Surplus. It shall be presumed that
the first monies disbursed in payment of costs of reconstruc-
tion and repair shall be from insurance proceeds. If there
is a balance in a construction fund after payment of all costs
of the reconstruction and repair for which the fund is estab-
lished, such balance shall be distributed to the beneficial
owners of the fund in the manner elsewhere stated; except,
however, that the part of a distribution to a beneficial owner
that is not in excess of assessments paid by such owner into
the construction fund shall not be made payable to any mort-
gagee,

P oo

(e) Certificate. Notwithstanding the
provisions of this instrument, the Insurance Trustee shall
not be required to determine whether or not sums paid by the
apartment owners upon assessments shall be deposited by the
Association with the Insurance Trustee, nor to determine
whether the disbursements from the construction fund are to
be upon the order of the Association or upon approval of an
architect or otherwise, nor whether a disbursement is to be
made from the construction fund nor to determine the payee
nor the amount paid. Instead, the Insurance Trustee may rely
upon a certificate of the Association made by its president
and secretary as to any or all of such matters, and stating
that the sums to be paid are due and properly payable and
stating the name of the payee and the amount to be paid;
provided that when a mortgagee is required in this instru-
ment to be made as payee, the Insurance Trustee shall also

—
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name the mortgagee that is the beneficiary of an insurance
policy whose proceeds are included in the construction fund,

so required, the approval of an architect named by the Associa-
tion shall be first obtained by the Association upon disburse-
ments in payment of cost of reconstruction and repair.

10. Use Restrictions. The use of the condominium pro-
perty shall be in accordance with the following provisions
as long as the condominium eixsts and the apartment building
in useful condition exists upon the land.

A. Apartments. BEach of the apartments shall be
occupied only by a family, its servants and guests, as a resi-
dence and for no other purpose. Except as reserved to Developer,
no apartment may be divided or subdivided into a smaller unit
nor any portion sold or oftherwise transferred without first

amending this Declaration to show the changes in the apartments
to be effected.

B. Common Elements. The common elements shall be
used only for the purposes for which they are intended in the
furnishing of services and facilities for the enjoyment of the
apartments.

C. Nuisances. No nuisances shall be allowed upon
the condominium property, nor any use oOr practice that is the
source of annoyance to residents or which interferes with the
peaceful possession and proper use of the property by its
residents. All parts of the condominium shall be kept in a
clean and sanitary condition and no rubbish, refuse or garbage
allowed to accumulate nor any fire hazard allowed to exist.

No apartment owner shall permit any use of his apartment or
make any use of the common elements that will increase the
cost of insurance upon the condominium property.

D. Lawful Use. No immoral, improper, offensive or
unlawful use shall be made of the condominium property nor any
part of it; and all valid laws, zoning ordinances and regula-
tions of all governmental bodies having jurisdiction shall be
observed. The responsibility of meeting the requirements of
governmental bodies for maintenance, modification or repair
of the condominium property shall be the same as the responsi-
bility for the maintenance and repair of the property concerned.

E. Leasing. After approval by the Association else-
where required, entire apartments may be rented provided the
occupancy is only by the lessee and his family, its servants
and guests. No rooms may be rented except as a part of an
apartment or to another apartment owner.

F. Requlations. Reasonable regulations concerning
the use of the condominium property may be made and amended
from time to time by the Association in the manner provided
by its Bylaws. Copies of such regulations and amendments
shall be furnished by the Association to all apartment owners
and residents of the condominium upon request.

G. Proviso. Provided, however, that until Developer
has completed all of the contemplated improvements and closed
the sales of all of the apartments of the condominium, neither
the apartment owners nor the Association nor the use of the
condominium property shall interfere with the completion of
the contemplated improvements and the sale of the apartments.
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Developer may make such use of the unsold units and common
areas as may facilitate such completion and sale, including
but not limited to maintenance of a sales office, the show-
ing of the property and the display of signs.

11. Maintenance of Community Interests. In order to
maintain a community of congenial residents who are financially
responsible and thus protect the value of the apartments, the
transfer of apartments by any owner other than the Developer
shall be subject to the following provisions as long as the
condominium exists and the apartment building in useful con-
dition exists upon the land,which provisions each apartment
owner covenants to observe.

A. Transfers Subject to Approval.

(1) sale. No apartment owner may dispose of
an apartment or any interest in an apartment by sale without
approval of the Association except to an apartment owner.

(2) Lease. No apartment owner may dispose of
an apartment or any interest in an apartment by lease without
approval of the Association except to an apartment owner.

(3) Gift. If any apartment owner shall ac-
quire his title by gift, the continuance of his ownership of
his apartment shall be subject to the approval of the Associa-
tion.

(4) Devise or Inheritance. If any apartment
owner shall acquire his title by devise or inheritance, the
continuance of his ownership of his apartment shall be subject
to the approval of the Association.

(5) Other Transfers. If any apartment owner
shall acquire his title by any manner not considered in the
foregoing subsections, the continuance of his ownership of
his apartment shall be subject to the approval of the Associa-
tion.

B. Approval by Association. The approval of the
Association that is required for the transfer of ownership
of apartments shall be obtained in the following mannex:

(1) Notice to Association.

(a) Sale. An apartment owner intending
to make a bona fide sale of his apartment or any interest in
it shall give to the Association notice of such intention,
together with the name and address of the intended purchaser
and such other information concerning the intended purchaser
as the Association may reasonably require. Such notice at
the apartment owner's option may include a demand by the
apartment owner that the Association furnish a purchaser of
the apartment if the proposed purchaser is not approved; and
if such demand is made, the notice shall be accompanied by
an executed copy of the proposed contract to sell.

(b) Lease. An apartment owner intending
to make a bona fide lease of his apartment or any interest in
it shall give to the Association notice of such intention to-
gether with the name and address of the intended lessee, such
other information concerning the intended lessee as the Associa-
tion may reasonably require and an executed copy of the pro-
posed lease.
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(c) Gift; Devise or Inheritance; Other
Transfers. An apartment owner who has obtained his title by
gift, devise or inheritance, or by any other manner rot pre-
viously considered, shall give to the Association notice of
the acquiring of his title, together with such information
concerning the apartment owner as the Association may reason-
ably require, and a certified copy of the instrument evidenc-
ing the owner's title.

(d) Failure to Give Notice. If the above
required notice to the Association is not given, then at any
time after receiving knowledge of a transaction or event trans-
ferring ownership or possession of an apartment, the Association
at its election and without notice may approve or disapprove
the transaction or ownership. If the Association disapproves
the transaction or ownership, the Association shall proceed as
it it had received the required notice on the date of such
disapproval.

(2) Certificate of Approval.

(a) Sale. If the proposed transaction is
a sale, then within 30 days after receipt of such notice and
information the Association must either approve or disapprove
the proposed transaction. If approved, the approval shall be
stated in a certificate executed by the president or vice presi-
dent and secretary or assistant secretary of the Association,
which shall be recorded in the public records of Lee County,

Florida, at the expense of the apartment owner.

(3) Approval of Corporate Owner or Purchaser.

Inasmuch as the condominium may be used only for residential
purposes and a corporation cannot occupy an apartment for such

use, if the apartment owner or purchaser of an apartment is a
corporation, the approval of ownership by the corporation may
be conditioned by requiring that all persons occupying the
apartment be approved by the Association.

C. Disapproval by Association. If the Association
shall disapprove a transfer or ownership or an apartment, the
matter shall be disposed of in the following manner:

(1) Sale. If the proposed transaction is a
sale and if the notice of sale given by the apartment owner
shall so demand, then within thirty days after receipt of such
notice and information the Association shall deliver or mail
by registered mail to the apartment owner an agreement to pur-
chase the apartment concerned by a purchaser approved by the
Association who will purchase the apartment upon the following
terms:

(a) At the option of the purchaser to
be stated in the agreement, the price to be paid shall be that
stated in the disapproved contract to sell or shall be the
fair market value determined by arbitration in accordance with
the then existing rules of the American Arbitration Association,
except that the arbitrators shall be two appraisers appointed
by the American Arbitration Association who shall base their
determination upon an average of their appraisals of the apart-
ment; and a judgment of specific performance of the sale upon
the award rendered by the arbitrators may be entered in any
court of competent jurisdiction. The expense of the arbitra-
tion shall be paid by the purchaser.
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(b) The purchase price shall be paid
in cash.

(c) The sale shall be closed within
30 days after the delivery or mailing of the agreement to pur-
chase, or within ten days after the determination of the sale
price if such is by arbitration, whichever is the later.

(d) A certificate of the Association
executed by its président or vice-president and secretary oY
assistant secretary and approving the purchaser shall be re-
corded in the public records of Lee County, Florida, at the
expense of the purchaser.

(2) Lease. If the proposed transaction
is a lease, the apartment owner shall be advised of the dis-
approval in writing and the lease shall not be made.

(3) Gifts; Devise or Inheritance; Other
Transfers. If the apartment owner giving notice has acguired
title by gift, devise or inheritance, or in any other manner;
then within 30 days after receipt from the apartment owner
of the notice and information required to be furnished, the
Association shall deliver or mail by registered mail to the
apartment owner an agreement to purchase the apartment con-
cerned by a purchaser approved by the Association who will
purchase and to whom the apartment owner must sell the apart-
ment upon the following terms:

(a) The sale price shall be a fair
market value determined by agreement between the seller and the
purchaser within 30 days from the delivery or mailing of such
agreement. In the absence of agreement as to price, the price
shall be determined by arbitration in accordance with the then
existing rules of the American Arbitration Association, except
that the arbitrators shall be two appraisers appointed by the
American Arbitration Association who shall base their deter-
mination upon an average of their appraisal of the apartment;
and a judgment of specific performance of the sale upon the
award rendered by the arbitrators may be entered in any court
of competent jurisdiction. The expense of the arbitration
shall be paid by the purchaser.

(o) The purchase price shall be paid
in cash.

(c) The sale shall be closed within
ten (10) days following the determination of the sale price.

See

(d) A certificate of the Association
executed by its president or vice-president and secretary or
assistant secretary and approving the purchaser shall be re-
corded in the public records of Lee County, Florida, at the
expense of the purchaser.

(e) If the Association shall fail to
provide a purchaser as required by this instrument, or if a
purchaser furnished by the Association shall default in his
agreement to purchase, then notwithstanding the disapproval
such ownership shall be deemed to have been approved, and the
Association shall furnish a certificate of approval as else-
where provided, which shall be recorded in the public records
of Lee County, Florida, at the expense of the apartment owner.
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D. Mortgage. No apartment owner may mortgage
his apartment nor any interest in it without the approval of
the Association except to a bank, life insurance company Or
a savings and loan association, or to a vendor to secure a
portion or all of the purchase price. The approval of any
other mortgagee may be upon conditions determined by the
Association or may be arbitrarily withheld.

E. Exceptions. The foregoing provisions of this
section entitled "Maintenance of Community Interests" shall
not apply to a transfer to or purchase by a bank, life in-
surance company or savings and loan association that acquires
its title as the result of owning a mortgage upon the apart-
ment concerned, and this shall be so whether the title is
acquired by deed from the mortgagor, his successors or assigns,
or through foreclosure proceedings; nor shall such provisions
apply to a transfer, sale or lease by a bank, life insurance
company or savings and loan association that so acquires its
title. Neither shall such provisions require the approval of
a purchaser who acquires the title to an apartment at a duly
advertised public sale with open bidding provided by law, such
as but not limited to execution sale, foreclosure sale,
judicial sale or tax sale.

F. Unauthorized Transactions. Any sale, mortgage
or lease not authorized pursuant to the terms of this Declara-
tion shall be void unless subsequently approved by the Associa-
tion.

12. Compliance and Default. Each apartment owner shall
be governed by and shall comply with the terms of the Declara-
tion of Condominium, Bylaws and Regulations adopted pursuant
toc those documents, and all of such as they may be amended from
time to time. Failure of an apartment owner to comply with such
documents and regulations shall entitle the Association, or
other apartment owners to the following relief in addition to
the remedies provided by the Condominium Act.

A. Negligence. An apartment owner shall be liable
for the expense o% any maintenance, repair or replacement
rendered necessary by his negligence or by that of any member
of his family or his or their guests, employees, agents or
lessees, but only to the extent that such expense is not met
by the proceeds of insurance carried by the Association. An
apartment owner shall pay the Association the amount of any
jncrease in its insurance premiums occasioned by use, misuse,
occupancy or abandonment of an apartment or its appurtenances,
or of the common elements, by the apartment owner.

B. Costs and Attorney's Fees. In any proceeding
arising because of an alleged failure of an apartment owner
or the Association to comply with the terms of the Declaration,
Articles of Incorporation of the Association, the Bylaws, or
the Regulations adopted pursuant to them, and the documents
and Regulations as they may be amended from time to time, the
prevailing party shall be entitled to recover the costs of the
proceeding and such reasonable attorney's fees as may be
awarded by the court.

C. No Waiver of Rights. The failure of the Associa-
tion or any apartment owner to enforce any covenant, restriction
or other provision of the Condominium Act, this Declaration,
the Bylaws or the Regulations shall not constitute a waiver of
the right to do so thereafter.
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13. Amendments. Except as elsewhere provided otherwise,
this Declaration of Condominium may be amended in the follow-—
ing manner:

A. Notice. Notice of the subject matter of a pro-
posed amendment shall be included in the notice of any meeting
at which a proposed amendment is considered.

B. A Resclution for the adoption of a proposed amend-
ment may be proposed by either the Board of Directors of the
Association or by the members of the Association. Directors
and members not present in person or by ProxXy at the meeting
considering the amendment may express their approval in writing,
providing such approval is delivered to the secretary at or
prior to the meeting. Except as elsewhere provided, such ap-
provals must be either by:

(L) Not less than 75% of the entire membership
of the Board of Directors and not less than 75% of the votes of
the entire membership of the Association; or

(2) Not less than 80% of the votes of the en—
tire membership of the Association, or

(3) Until the first election of directors,
only by all of the directors, provided the amendment does not
increase the number of apartments nor alter the boundaries of
the common elements.

Cc. Proviso. Provided, however, that no amendment
shall discriminate against any apartment owner nor against any
apartment or class or group of apartments, unless the apartment
owners so affected shall consent; and no amendment shall change
any apartment nor the share in the common elements appurtenant
to it, nor increase the owner's share of the common éxpenses,
unless the record owner of the apartment concerned and all
record owners of mortgages on such apartment shall join in the
execution of the amendment. Neither shall an amendment make
any change in the section entitled nTnsurance" nor in the sec-
tion entitled nReconstruction or Repair After Casualty" unless
the record owners of all mortgages upon the condominium shall
join in the execution of the amendment.

D. Execution and Recording. A copy of each amend-
ment shall be attached to a Sertificate certifying that the
amendment was duly adopted, which certificate shall be executed
by the officers of the Association with the formalities of a
deed. The amendment shall be effective when such certificate
and copy of the amendment are recorded in the public records
of Lee County, Florida.

14. Termination. The condominium may be terminated in
the following manner in addition to the manner provided by the
Condominium Act:

A. Destruction. If it is determined in the manner
elsewhere prov13ea that the apartment building shall not be
reconstructed because of major damage, the condominium plan
of ownership will be terminated without agreement.

B. Agreement. The condominium may be terminated
at any time by the approval in writing of all record owners of
apartments and all record owners of mortgages on apartments.
1f the proposed termination is submitted to a meeting of the

pPage Eighteen.




4050 nddld

members of the Association, the notice of the meeting giving
notice of the proposed termination, and if the approval of
the owners of not less than 75% of the common elements, are
obtained in writing not later than 30 days from the date of
such meeting, then the approving owners shall have an option
to buy all of the apartments of the other owners for the
period ending on the 60th day from the date of such meeting.
Such approvals shall be irrevocable until the expiration of
the option, and if the option is exercised, the approvals
shall be irrevocable. The option shall be upon the following

terms:

(1) Exercise of Option. The option shall be
exercised by delivery or mailing by registered mail to each
of the record owners of the apartments to be purchased, an
agreement to purchase signed by the record owners of apartments
who will participate in the purchase. Such agreement shall
indicate which apartments will be purchased by each partici-
pating owner and shall require the purchase of all apartments
owned by owners not approving the termination, but the agree-~
ment shall effect a separate contract between each seller and
his purchaser.

(2) Price. The sale price for each apartment
shall be the fair market value determined by agreement between
the seller and purchaser within thirty days from the delivery
of mailing of such agreement, and in the absence of agreement
as to price it shall be determined by arbitration in accord-
ance with the then existing rules of the American Arbitration
Association, except that the arbitrators shall be two ap-
praisers appointed by the American Arbitration Association,
who shall base their determination upon an averadge of their
appraisals of the apartitent; and a judgment of specific per-
formance of the sale upon the award rendered by the arbitrators
may be entered in any court of competent jurisdiction. The
expense of the arbitration shall be paid by the purchaser.

(3) Payment. The purchase price shall be
paid in cash.

(4) Closing. The sale shall be closed within
ten days following the Jetermination of the sale price.

C. Certificate. The termination of the condominium
in either of the foregoing manners shall be evidenced by a
certificate of the association executed by its president and
secretary certifying as to the facts effecting the termination,
which certificate shall become effective upon being recorded
in the public records of Lee County, Florida.

D. Shares of Owners after termination of the condo-
minium property and all assets of the Association as tenants
in common in undivided shares that shall be the same as the
undivided shares in the common elements appurtenant to the
owner's apartment prior to the termination.

E, Amendment. This section concerning termination
cannot be amended without consent of all apartment owners and
of all record owners of mortgages upon the apartments.
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15. Severability. The invalidity in whole or in part
of any covenant or restriction, or any section, subsection,
sentence, clause, phrase or word, or other provision of this
Declaration of Condominium and Bylaws and Regulations of the
Association shall not affect the validity of the remaining
portions.

IN WITNESS WHEREOF, the Developer has executed this
Declaration the day and year first above wriften.

7 }/Zl %/Izeiéil
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Dapqye Ireland ~

DEVELOPER

Signed, sealed and delivered
in the presnce of:

| {7 .’/4/(/9 A dlon

STATE OF FLORIDA

COUNTY OF LEE

Before me personally appeared MYTON W. IRELAND, joined by
his wife, DAPHNE IRELAND, to me well known and known to me to be
the persons described in and who executed the foregoing Declara-
tion of Condominium, and acknowledged to and before me that they
executed said instrument for the purposes therein expressed.
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WITNESS my hand and official seal, this day of

September 1974.
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‘e , Notary/Public T
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EXHIBIT "A"

DESCRIPTION OF LAND

A tract or parcel of land being known as part
of Lot 5 and 6 as shown on a plat entitled "E. L.
Sawyers Subdivision" according to the plat recorded
in Plat Book 3 at page 55 of the public records of
Lee County, Florida, and lying in Section 34, Town-
ship 46 South, Range 22 East, Sanibel Island, Lee
County, Florida, which tract or parcel is described
as follows:

Beginning at a point where the division line

between Lot 4 and 5 of said Sawyers Subdivision

intersects the southwesterly side of Gulf Drive

(80 feet wide) which is marked with a concrete monu-
ment, run southeasterly along the southwesterly
right-of-way line of Gulf Drive for 184.88 feet;
thence deflect to the right 66°04' and run 15.00
feet; thence deflect to the left 90°00' and run

10.00 feet to a point that is 21.00 feet (as mea-
sured on a perpendicular) from the easterly lot line
of Lot 6; thence deflect to the right 90°00' and run
southerly on a line parallel to and 21.00 feet west
of said easterly line 173.76 feet; thence deflect to
the right 90°00' and run 80.00 feet' thence deflect
to the left 90°00' and run 42.00 feet; thence deflect
to the right 90°00' and run 99.00 feet to the west
line of said Lot 5; thence deflect to the right 90°00"
and run along the division line between Lot 4 and 5
305.76 feet to the point of beginning.

Together with a non-exclusive walkway easement
5 feet wide lying 5 feet east of and adjacent to the
west line of said Lot 5 and running from the south-
westerly corner of the above described parcel to the
Gulf of Mexico.
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BYLAWS OF

BREAKERS WEST CONDOMINIUM ASSOCIATION

1. IDENTITY. These are the Bylaws of Breakers West Condo-
minium Bssociation, called Association in these Bylaws. The
Association has been organized for the purpose of administer-
ing a condominium pursuant to Chapter 711, Florida Statutes
1963, called the Condominium Act in these Bylaws, which con-
dominium is identified by the name BREAKERS WEST, a Condominium,
and is located on Gulf Drive, Sanibel Island, Florida.

A. The Office of the Association shall be on Sanibel Island,
Florida.

B. The Fiscal Year of the Association shall be the calen-
dar year.

2. MEMBERS' MEEDIX

A. The Annual Members; Meeting shall be held at the office
of the corporation at 8:00 o'clock P.M. Eastern Standard Time,
on the second Tuesday in February of each year for the purpose
of electing directors and transacting any other business autho-
rized to be transacted by the members; provided, however, if
that day is a legal holiday, the meeting shall be held at the
same hour on the next day that is not a holiday.

B. Special Members' Meetings shall be held whenever
called by the President or Vice President or by a majority
of the Board of Directors and must be called by such officers
upon receipt of a written request from members entitled to
cast one-third of the votes of the entire membership.

C. Notice of All Members' Meetings stating the time and
place and objects for which the meeting is called shall be
given by the President or Vice President or Secretary unless
waived in writing. Such notice shall be in writing to each
member at his address as it appears on the books of the
Association and shall be mailed not less than ten (10) days
nor more than sixty (60) days prior to the date of the meet-
ing. Proof of such mailing shall be given by the affidavit
of the person giving the notice. Notice of meeting may be
waived before or after meetings.

D. A Quorum at members' meetings shall consist of per-
sons entitfled to cast a majority of the votes of the entire
membership. The acts approved by a majority of the votes
present at such meeting at which a quorum is present shall
constitute the acts of the members, except when approval by
a greater number of members is required by the Declaration
of Condominium or these Bylaws.

E. Votin%. There shall be one vote for each apartment,
irrespective of the number of owners of an apartment.

(1) Designation of Voting Representative. If an
apartment is owned by one person his right to vote shall be
established by the record title to his apartment. If an
apartment is owned by more than one person, Or is under
lease, the person entitled to cast the vote for the apart-
ment shall be designated by a certificate signed by all of
the record owners of an apartment and filed with the Secretary
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of the Association. If an apartment is owned by a corporation,
the person entitled to cast the vote for the apartment shall
be designated by a certificate signed by the President or Vice
President and attested by and filed with the Secretary of the
Association. Such certificate shall be valid until revoked

or until superseded by a subseguent certificate or until a
change in the ownership of the apartment concerned. A certi-
ficate designating the person entitled to cast the vote of an
apartment may be revoked by any owner of an apartment. If
such a certificate is not on file, the vote of such owner shall
not be considered in determining the requirements for a guorum
nor for any other purpose.

F. Proxies. Votes may be cast in person or by proxy.

A proxy may be made by a person entitled to vote and shall be
valid only for the particular meeting designated in the proxy
and must be filed with the Secretary before the appointed time
of the meeting or any adjournment of the meeting.

G. Adjourned Meetings. If any meeting of members cannot
be organized because a guorum has not attended, the members
who are present, either in person or by proxy, may adjourn the
meeting from time to time until a quorum is present.

H. The Order of Business at annual members' meeting and
as far as practical at other members' meetings shall be:

(1) Election of chairman of the meeting.

(2) Calling of the roll and certifying of proxies.

(3) Proof of notice of meeting or waiver of notice.

(4) Reading and disposal of any unapproved minutes.

(5) Report of officers.

(6) Report of committees.

(7) Election of inspectors of election.

(8) Election of directors.

(9) Unfinished business.

(10) New business.

(11) Adijournment.

T. Proviso. Provided, however, that until the Developer

of the condominium has completed all of the contemplated im-
provements and closed the sales of all of the apartments of
the condominium or until October 1, 1979 , or until
the Developer elects to terminate its control of the condo-
minium, whichever shall first occur, the proceedings of all

meetings of members of the Association shall have no effect
unless approved by the board of directors.

3. DIRECTORS.

A, Membership. The affairs of the Association shall be
managed by a board of not less than three nor more than five
directors, the exact number to be determined at the time of

election.

B. Election of Directors shall be conducted in the fol-
lowing manner:
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(1) Election of directors shall be held at the
annual members' meeting.

(2) A nominating committee of two (2) members
shall be appointed by the board of directors not less than
thirty (30) days prior to the annual members' meeting. The
committee shall nominate one person for each director then
serving. Nomination for additional directorships created
at the meeting shall be made from the floor, and other nomi-
nations may be made from the floor.

(3) The election shall be by ballot (unless dis-
pensed by unanimous consent) and by a plurality of the votes
cast, each person voting being entitled to cast his votes
for each of as many nominees as there are vacancies to be
filled. There shall be no cumulative voting.

(4) Except as to vacancies provided by removal of
directors by members, vacancies in the board of directors
occurring between annual meetings of members shall be filled
by the remaining directors.

(5) Any director may be removed by concurrence of
two-thirds of the votes of the entire membership at a special
meeting of the members called for that purpose. The vacancy
in the board of directors so created shall be filled by the
members of the Association at the same meeting.

(6) Provided, however, that until the Developer of
the condominium has completed all of the contemplated improve-
ments and closed the sales of all of the apartments, or until

October 1, 1979 , or until Developer elects to termi-
hafe its control of the condominium, whichever shall first
occur, the first directors of the Association shall serve,
and in the event of vacancies the remaining directors shall
£ill the vacancies, and if there are no remaining directors,
the vacancies shall be filed by the Developer.

C. The Term of each director's service shall extend
until the mext annual meeting of the members and subsequently
antil his successor is duly elected and qualified or until he
is removed in the manner elsewhere provided.

D. The Organization Meeting of a newly-elected board
of directors shall be held within ten (10) days of their elec-
tion at such place and time as shall be fixed by the directors
at the meeting at which they were elected, and no further
notice of the organization meeting shall be necessary.

E. Regular Meetings of the board of directors may be
held at such time and place as shall be determined, from
time to time, by a majority of the directors. Notice of
regular meetings shall be given to each director, personally
or by mail, telephone or telegraph, at least three days prior
to the day named for such meeting.

F. Special Meetings of the directors may be called by
the President and must ge called by the Secretary at the
written request of one-third of the directors. Not less than
three days' notice of the meeting shall be given personally
or by mail, telephone or telegraph, which notice shall state
the time, place and purpose of the meeting.

G. Waiver of Notice. Any director may waive notice of
a meeting before or after the meeting and such waiver shall
be deemed equivalent to the giving of notice.
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H. A Quorum at directors' meeting shall consist of a
majority of the entire board of directors. The act approved
by a majority of those present at a meeting at which a
quorum is present shall constitute the acts of the board of
directors, except when approval by a greater number of
directors is required by the declaration of condominium or
these Bylaws.

I. Adjourned Meetings. If at any meeting of the board
of directors there be less than a quorum present, the majority
of those present may adjourn the meeting from time to time
until a quorum is present. At any adjourned meeting any
business that might have been transacted at the meeting as
originally called may be transacted without further notice.

J. Joinder in Meeting by Approval of Minutes. The
joinder of a director in the action of a meeting by signing
and concurfing in the minutes of that meeting shall constitute
the presence of each director for the purpose of determining
a guorum.

K. The Presiding Officer of directors'’ meetings shall
be the chairman of the board if such an officer has been
elected; and if none, the President shall preside. In the
absence of the presiding officer the directors present shall
designate one of their number to preside.

L. The Order of Business at directors' meetings shall

be:
(L) calling of roll.
(2) Proof of due notice of meeting.
(3) Reading and disposal of any unapproved minutes.
(4) Reports of officers and committees.
(5) Election of officers.
(6) Unfinished business.
(7) New business.
(8) Adjournment.

M. Directors' Fees, if any, shall be determined by the
members.

4. POWERS AND DUTIES OF THE BOARD OF DIRECTORS. All of the
powers and duties of the Association existing under the Condo-
minium Act, declaration of condominium and these Bylaws shall
be exercised exclusively by the board of directors, its agents,
contractors or employees, subject only to approval by apart-
ment owners when such is specifically required.

5. OFFICERS.

A. The Executive Officers of the Association shall be
a President who shall be a director, a Vice President, who
shall be a director, a Secretary and a Treasurer, all of whom
shall be elected annually by the board of directors and who
may be peremtorily removed by vote of the directors at any
meeting. Any person may hold two or more offices except
that the President shall not be also the Secretary. The board
of directors from time to time shall elect such other officers
and designate their powers and duties as the board shall find
to be required to manage the affairs of the Association.
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B. The President shall be the chief executive officer
of the Association. He shall have all of the powers and
duties usually vested in the office of president of an as-
sociation, including but not limited to the power to appoint
committees from among the members from time to time, as he
in his discretion may determine appropriate, to assist in
the conduct of the affairs of the Association.

C. The Vice President in the absence or disability of
the President shall exercise the powers and perform all
duties of the President. He also shall assist the President
generally and exercise such other powers and perform such
other duties as shall be prescribed by the directors.

D. The Secretary shall keep the minutes of all proceed-
ings of the directors and the members. He shall attend to
the giving and serving of all notices to the members and
directors and other notices required by law. He shall have
custody of the seal of the Association and affix it to in-
struments requiring a seal when duly signed. He shall keep
the records of the Association, except those of the Treasurer,
and shall perform all other duties incident to the office of
secretary of an association and as may be required by the
directors or the President.

E. The Treasurer shall have custody of all property of
the Association, including funds, securities and evidences
of indebtedness. He shall keep the books of the Association
in accordance with good accounting practices; and he shall
perform all other duties incident to the office of Treasurer.

F. The Compensation of all officers and employees of
the Assoclation shall be fixed by the directors. The pro-
vision that directors' fees shall be determined by members
shall not preclude the board of directors from employing a
director as an employee of the Association nox preclude the
contracting with a director for the management of the condo-
minium.

6. FISCAL MANAGEMENT. The provisions for fiscal managenent
of the Association set forth in the declaration of condo-
minium shall be supplemented by the following provisions:

A. Accounts. The receipts and expenditures of the
Association shall be credited and charged to accounts under
the following classifications as shall be appropriate, all
of which expenditures shall be common expenses.

(1) Current Expense, which shall include all re-
ceipts and expenditures within the year for which the budget
is made including a reasonable allowance for contingencies
and working funds, except expenditures chargeable to reserves,
or to additional improvements. The balance in this fund at
the end of each year shall be applied to reduce the assess-
ments for current expense for the succeeding year.

(2) Reserve for Deferred Maintenance, which shall
include funds for maintenance items that occur less frequently
than annually.

(3) Reserve for Replacement, which shall include
funds for repaiIr or replacement required because of damage,
depreciation or obsolescence.

(4) Betterments, which shall include the funds to
be used for capital expenditures for additional improvements

B
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or additional personal property that will be part of the
common elements.

B. Budget. The board of directors shall adopt a budget
for each calendar year that shall include the estimated funds
required to defray the common expense and to provide and
maintain funds for the foregoing accounts and reserves accord-
ing to good accounting practices.

(1) Copies of the Budget and proposed assessments
shall be transmitted to each member on or before December 1
preceding the year for which the budget is made. If the
budget is amended subsequently, a copy of the amended budget
shall be furnished to each member.

C. Assessments. Assessments against the apartment
owners for their shares of the items of the budget shall be
made for the calendar year annually in advance on or before
December 20 preceding the year for which the assessments are
made. Such assessments shall be due in twelve (12) equal in-
stallments on the first day of each month of the year for
which the assessments are made. If an annual assessment is
not made as required, an assessment shall be presumed to have
been made in the amount of the last prior assessment and
monthly installments on such assessment shall be due upon
each installment payment date until changed by an amended
assessment. In the event the annual assessment proves to
be insufficient, the budget and assessment may be amended
at any time by the board of directors. The unpaid assess-—
ment for the remaining portion of the calendar year for which
the amended assessment is made shall be due upon the date
of the assessment. The first assessment shall be determined
by the board of directors of the Association.

D. Acceleration of Assessment Installments upon Default.

If an apartment owner shall be in default in the payment of
an installment upon an assessment, the board of directors

may accelerate the remaining installments of the assessment
upon notice to the apartment owner, and then the unpaid
balance of the assessment shall come due upon the date

stated in the notice, but not less than ten (10) days after
delivery of the notice to the apartment owner, or not less
than twenty (20) days after the mailing of such notice to

him by registered or certified mail, whichever shall first

occur.

E. Assessments for Emergencies. Assessments for
common expenses of emergencies that cannot be paid from the
annual assessments for common expenses shall be made only
after notice of the need for such is given to the apartment
owners concerned. After such notice and upon approval in
writing by persons entitled to cast more than one-half of
the votes of the apartment owners concerned, the assessment
shall become effective,and it shall be due after thirty (30)
days' notice in such manner as the board of directors of the
Association may required in the notice of assessment.

F. The Depository of the Association shall be such
bank or banks as shall be designated from time to time by
the directors and in which the moneys of the Association
shall be deposited. Withdrawal of moneys from such accounts
shall be only by checks signed by such persons as are
authorized by the directors.

G. An Audit of the accounts of the Association shall
be made annually by a qualified accountant, and a copy of
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the audit report shall be furnished to each member not later
than April 1 of the year following the year for which the
audit is made.

H. Fidelity Bonds may be required by the board of
directors from all persons handling or responsible for
Association funds. The amount of such bonds, if required,
shall be determined by the directors, but shall be not less
than one-half of the amount of the total annual assessments
against members for common expenses. The premiums on such
bonds shall be paid by the Association.

7. PARLIAMENTARY RULES. Roberts' Rules of Order (latest
edition) shall govern the conduct of Association meetings
when not in conflict with the declaration of condominium or

these Bylaws.

g§. AMENDMENTS. These Bylaws may be amended in the follow-
ing manner:

A. Notice of the subject matter of a proposed amend-
ment shall be Tncluded in the notice of any meeting at which
a proposed amendment shall be considered.

B. A Resolution adopting a proposed amendment may be
proposed by either The board of directors of the Association
or by the members of the Association. Directors and members
not present in person Or by proxy at the meeting considering
the amendment may express their approval in writing, provid-
ing such approval is delivered to the Secretary at or prior
to the meeting. Except as elsewhere provided, such approvals
must be either by:

(1) Not less than 75% of the entire membership of
the board of directors and by not less than 75% of the votes
of the entire membership of the Association; or

(2) By not less than 80% of the votes of the en-
tire membership of the Association; or

(3) Until the first election of directors, by all
the directors.

C. Proviso. pProvided, however, that no amendment shall
discriminate against any apartment owner nor against any apart-
ment or class or group of apartments unless the apartment
owners so affected shall consent. No amendment shall be made
that is in conflict with the declaration of condominium.

D. Execution and Recording, A copy of each amendment
shall be attached to a Gertificate that the amendment was duly
adopted as an amendment of the Declaration and Bylaws, which
certificate shall be executed by the officers of the Associa-
tion with the formalities of a deed. The amendment shall be
effective when such certificate and copy of the amendment are
recorded in the public records of Lee County, Florida.
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EXHIBIT "D"
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CERTIFICATE OF SURVEYOR
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Exhibit "D" to Declaration of Condominium for
Breakers West, a Condominium,Certificate of Surveyor made
this ZZé' day of September, 1974.

I, Robert S. O'Brien, of Lee County, Florida,

certify as follows:

1. I am a surveyor authorized to practice in
the State of Florida.
2. This certificate is made as to Breakers West,
a condominium located on Sanibel Island, Florida, and in
compliance with Chapter 711.08 (1) (e) Florida Statutes.

3. The followihg exhibits to the Declaration of

Condominium
Exhibit No. Title
A Description of the land

B Survey and Plot Plan of the land
and buildings

Bylaws of Breakers West Condo-
minium Association

D Certificate of Surveyor
together with the wording of the Declaration, constitute a
correct representation of the improvements described, and
there can be determined from them the identification, location,
dimensions and size of the common elements and of each unit.
Y/ '
Z - Sdm
Robert S. O'Brien

Professional Land Surveyor
Florida Certificate No. 2235
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